TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL
Philip C. Durocher (the appellant) appeals fromthe fina
rejection of clainms 5-11, the only clains remaining in the

application.?

! Application for patent filed February 28, 1996.

2 Claim9 has been anended subsequent to final rejection
by an anendnent filed July 14, 1997 (Paper No. 7), which
anmendnment was deened by the exam ner to overcone the fina
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W REVERSE.

The appellant's invention pertains to a package for a
stick product such as deodorant. O particular inportance is
the provision of a | ocking nmechani smfor maintaining the
position of the stick product at given position relative to
t he package. |Independent claim5 is further illustrative of
t he appeal ed subject nmatter and a copy thereof can be found in
the APPENDI X to the brief.?3

The references relied on by the exam ner are:

Houl i han 2,071, 747 Feb. 23,
1937

Keith 2,770, 358 Nov. 13,
1956

Eur opean patent (Fierus) 0 442 004 Aug.
21, 1991

2(...continued)
rejection of this claimunder 35 U.S.C. § 112, second
par agr aph (see the advisory action dated August 19, 1997
(Paper No. 9)).

% W base our understandi ng of the appeal ed subject
matter upon the followi ng interpretation of the term nol ogy

appearing in the clainms. Inline 3 of claim5 (as it appears
in the APPENDI X to the brief) we interpret "through" to be -
- in -- since it is readily apparent froma perusal of this

claimthat the recited "slot" includes both groove 46 (which
does not extend through the wall) and slot 34 (which does
extend through the wall).
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Clainms 5-11 stand rejected under 35 U . S.C. 8 103 as being
unpat ent abl e over Keith in view of Fierus and Houlihan. The
exam ner is of the opinion that it would have been obvious to
provi de the device of Keith wth a | ocking nechani smof the
type disclosed by Fierus. Additionally, the answer states
t hat :

The notivation is provided by Houlihan's | ock #30.

Houl i han al so di scl oses the equival ence of |ipstick

and deodorant. [Page 3.]

W will not support the examiner's position. Keith
di scl oses two enbodi nents of a cylindrical |ipstick dispenser
that is refillable. 1In the enbodi ment of Figs. 1-3, the
bottom of the cylinder or barrel that fornms the encl osure of
t he di spenser has a renovabl e sealing cap 3 which allows a
lipstick 7 and a holder 8 to be inserted into the bottom of
the cylinder or barrel. The wall of the cylinder or barrel is
provided with an el ongated slot 4 having a plurality of detent
not ches 13 spaced al ong one side thereof. The holder 8
conprises a split expansion ring that contracts around and
grips the end of the lipstick and has protruding ears 9, 10,
with the ear 9 having a hol di ng nmenber 14 formed thereon.

When the lipstick 7 and the holder 8 are inserted into the
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cylinder or barrel, the ears 9,10 project through the slot 4
in such a manner that the hol ding nenber 14 snaps into the
not ches, thus |ocking the holder and lipstick in a desired
position. |If the ends of the projecting ears are squeezed
together by the fingers of a user, the holding nmenber is

rel eased fromthe notch in which it was engaged and the

i pstick and hol der nay be repositioned by sliding the ears
along the slot so that an end of the |ipstick nay be extended
fromand retracted into the cylinder or barrel as desired.
Upon the renoval of the fingers of a user, the hol di ng nenber
snaps into an adjacent notch and the holder and lipstick are
once again | ocked in position.

The enbodi nent of Figs. 6 and 7 shows a simlar
arrangenent except that the holder is in the formof a cupped
contai ner that has a projecting detent spring 51 which
cooperates with squared recesses 48 that are spaced al ong one
side of an open slot in the wall of the cylinder or barrel.
The projecting detent spring snaps into the squared recesses
(in a manner simlar to the holding nenber 14 snapping into
the detent notches 13 in the enbodi nent of Figs. 1-3), thus
| ocki ng the cupped container together with the lipstick in a
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fixed position. The lipstick and cupped contai ner may be
repositioned with respect to the cylinder or barrel by

gri pping the projecting detent spring and sliding it, together
with the cupped container and lipstick, along the slot in

essentially the sane manner as in the enbodi ment of Figs. 1-3.

Thus, both enbodi nents of Keith can be considered to have
a barrel with a slot, a product support nenber, an adjustnent
button and a | ocki ng mechanism Neither of these enbodinents,
however, shows a plurality of detents laterally di sposed al ong
each side of the slot or a | ocking mechanismw th an
adj ust ment button having nounted thereon at |east two
resilient arms with detents adjacent the ends of the arns as
set forth in independent claimb5.

In an attenpt to overcone these deficiencies, the
exam ner relies on the teachings of Fierus. Fierus, at the
broadest |evel, teaches a barrel-like enclosure 1 for an
el ongated article wherein the enclosure is provided wth (1) a
slot having a plurality of detents 6 al ong each side thereof,
(2) an adjustnent button 4 and (3) a | ocking nechani sm of the
type having resilient arns with detents 8 on the ends thereof
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that cooperate with the detents 6 along the sides of the slot.
Wil e Fierus provides these elenents for the purpose of
repositioning the elongated article Mso that an end thereof
may be extended fromand retracted into the enclosure, Fierus
does so in a conpletely disparate context, nanely, wherein the
el ongated article Mis a knife bl ade.

In our view, there is no suggestion to conbine the
di sparate teachings of Fierus wth those of Keith in the
manner proposed by the examner. |In the first place, the
i pstick dispenser of Keith, as we have noted above, already
has a | ocki ng nmechani sm and there appears to be neither reason
nor need to nodify Keith's |ocking structure. In the second
place, in addition to the el enents nenti oned above, Keith's
| ocking structure also includes a toggle 5, and an arresting
part or cam 14 and a handle 13, all of which are necessary in
order to deflect the resilient arnms to a position where the
detents 8 formed thereon are engaged with the detents 6 al ong
the edges of the slot. The resulting |locking structure is
bul ky and appears to be ill-suited for use in a lipstick
di spenser such as that of Keith. The exam ner may not pick
and chose fromany one reference only so nmuch of it as wll
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support a given position, to the exclusion of other parts
necessary to the full appreciation of what such reference
fairly suggests to one of ordinary skill in the art (Bausch &
Lonb, Inc., v. Barnes-Hi nd/Hydrocurve Inc., 796 F.2d 443, 448,
230 USPQ 416, 419 (Fed. Cir. 1986), cert. denied, 484 U S. 823
(1987) and In re Kamm 452 F.2d 1052, 1057, 172 USPQ 298, 301-

02 (CCPA 1972)), and obvi ousness cannot be established by

| ocating references which describe various aspects of
appel l ants’ invention w thout al so providing evidence of the
notivating force which would inpel one skilled in the art to
do what the appellants have done (Ex parte Levengood, 28
USPQ2d 1300, 1302 (Bd. Pat. App. & Int. 1993)). Here, we find
no persuasi ve evidence of such a notivating force. Wile the
exam ner states that "Houlihan's | ock #30" provides
notivation, the exam ner provides no expl anati on what soever as
to why Houlihan's |ock 30 provides notivation to conbine the
di sparate teachings of Keith and Fierus, and we are at a total
| oss to understand why this m ght be the case. The exanminer's
reference to Houl i han establishing the "equival ence of

i pstick and deodorant,” at the nost appears to have rel evance
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to dependent clains 10 and 11, and even if we were to agree
wi th the exam ner that Houlihan establishes such an
equi val ence, the basic deficiencies of the relied on prior art

that we have noted above woul d not be overcone.
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In view of the foregoing, the decision of the exam ner to

reject clains 5-11 under 35 U.S.C. §8 103 based on the conbi ned

teachi ngs of Keith, Fierus and Houlihan is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

JAMES M MEI STER )
Adm ni strative Patent Judge )
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